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FI NAL ORDER

Pursuant to notice, an adm nistrative hearing was held
before WIlliam A Buzzett, an Adm nistrative Law Judge with the
Di vision of Adm nistrative Hearings, on Novenber 15, 1996, in
Tal | ahassee, Leon County, Florida.
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STATEMENT OF | SSUES

Whet her Respondent’s Rule 59R-11.001, Florida Adm nistrative
Code, is an invalid exercise of delegated |egislative authority.

PRELI M NARY STATEMENT

This cause arose on July 17, 1995, when Petitioner, the
Anerican Board of Chelation Therapy (ABCT) submtted its petition

to the Florida Board of Medicine (Board of Medicine) to be



certified as a “Recogni zi ng Agency” within the requirenents of
Rul e 59R-11.001, Florida’s Advertising Rule. 1In Cctober 1995,

t he Board of Medicine considered the issue and referred the
Petition to its Rules Commttee. |In March 1996, the Rul es

Comm ttee recomended that the petition be denied. On April 15,
1996, the Board of Medicine issued an order denying the petition,
citing that ABCT failed to establish conpliance with the

requi renents for approval as set forth in Rule 59R-11.001(2)(f),
Fl orida Adm nistrative Code.

On May 17, 1996, ABCT filed a Petition for formal hearing.
This cause was | ater assigned to the undersigned adm nistrative
| aw judge for adjudication. An initial order was issued on July
12, 1996, and the parties filed a Joint Response to the order
within the 10-day deadline. Subsequently, a Mdtion for
Conti nuance of the Hearing was filed and granted. ABCT then
filed a Petition Seeking Adm nistrative Determ nation of the
Validity of Rule 59R-11.001(2)(f), Florida Adm nistrative Code,
as an invalid exercise of delegated |egislative authority. On
Cct ober 21, 1996, the undersigned issued an O der of
Consolidation, and the matter was set for hearing on Novenber 15,
1996, in Tall ahassee, Florida.

At the hearing, ABCT designated Dr. Arthur Koch as its
representative. The Board of Medicine designated Dr. Marm
Harris, the Executive Director of the Board of Medicine, as its
representative. ABCT called two witnesses: Dr. Arthur Koch and
Dr. MarmHarris and subnitted three exhibits.' The Board of

Medi ci ne cross-exam ned Dr. Koch, produced one witness, Dr. Marm



Harris, and offered four exhibits that were admtted w t hout
obj ection. ?

The parties elected to transcribe the proceedings. At the
hearing, the parties requested the right to file proposed
findings of fact and conclusions of lawin the form of Proposed
Final Orders. The parties, however, waived the statutory tine
requi renment for rule chall enges by requesting that such proposals
be filed on January 31, 1997. The proposed final orders were
recei ved, reviewed, and considered by the undersigned.

FI NDI NGS OF FACT

1. Chelation therapy is the introduction of a man-nmade
amno acid into a patient’s vein. |t has been approved by the
U.S. Food and Drug Administration and is used for the treatnent
of heavy nmedal toxicity and the renoval of |ead.

2. Anerican Board of Chelation Therapy (ABCT) is an
aut ononous organi zation that provides education and certification
to any physician who wi shes to becone know edgeabl e in Chel ation
therapy. ABCT was established in 1982 for the purpose of
establishing the criteria necessary for certification in the area
of Chel ation therapy.

3. The Board of Medicine is a statutory entity, established
by Chapter 458, Florida Statutes, as the primary regul atory
authority for the practice of allopathic nedicine in the State of
Fl ori da.

4. Pursuant to section 458.301, Florida Statutes, the
| egi sl ature recogni zes that the practice of nmedicine is

potentially dangerous to the public if conducted by unsafe and



i nconpetent practitioners. The section further provides that the
primary | egislative purpose in enacting the nedical practices act
is to “ensure that every physician practicing in this state neets
m ni mum requi renents for safe practice.”

5. In keeping with the legislative nmandate to ensure that
pur pose of the medical practices act, the legislature created the
Board of Medicine and authorized the Board to create
admnistrative rules for the purpose of inplenenting chapter 458.

6. Rule 59R-11.001, Florida Adm nistrative Code, is the
advertising rule of the Board of Medicine.® The rule codifies
provi sions of section 458.331(1)(d), Florida Statutes, and
provides criteria for identifying fal se, deceptive, or m sl eading
adverti sing.

7. In particular, the rule governs advertising on physician

letterhead and limts the use of the term“specialist” unless the
specialty is recognized by (1) a specialty board of the Anmerican
Board of Medical Specialties (ABMS) or (2) a board that neets the
requi renments of Rule 59R-11.001, Florida Adm nistrative Code.
For those specialties recognized by organi zations that do not
meet the requirenents of the rule, the physicians may still
advertise their specialty so long as they provide a disclainer.
By rule the disclainmer nust state the follow ng “The Specialty
recognition identified herein has been received froma private
organi zation not affiliated with or recognized by the Florida
Board of Medicine.”

8. ABM is generally recognized in the United States as the

agency that approves allopathic nedical specialty boards and the



Board of Medicine has historically relied upon ABMS and its
standards and, as reflected in the current rule, continues to
rely on ABMS and its standards for approving recogni zing
agenci es.

9. On July 17, 1995, the Petitioner, ABCT submtted an
application to Florida Board of Medicine for the purpose of being
certified as a “recogni zi ng agency” pursuant to rule 59R-11. 001.

10. ABCT is not a specialty board of the ABMS.

11. Because ABCT is not a nenber board of the ABMS, the
Board of Medicine |ooked to the requirenents of rule 59R-
11.001(2)(f) to determ ne whether ABCT net the criteria
enunciated in the rule and whether it is therefore a “recogni zing
agency” capable of bestow ng specialty status on a physician.

12. Rule 59R-11.001(2)(f), Florida Adm nistrative Code,
provi des that non- ABMS Boards may seek recognition as
“recogni zi ng agencies” if they neet the followng criteria:

1. The recognizing agency nust be an

i ndependent body that certifies nmenbers as
havi ng advanced qualifications in a
particul ar allopathic nmedical specialty

t hrough peer revi ew denonstrations of
conpetence in the specialty being recognized.
2. Specialty recognition nust require

conpl etion of an all opathic nedical residency
program approved by either the Accreditation
Council of G aduate Medical Education (ACGVE)
or the Royal College of Physicians and
Surgeons of Canada that includes substanti al
and identifiable training in the allopathic
speci alty bei ng recogni zed.

3. Specialty recognition nust require
successful conpletion of a conprehensive

exam nation adm ni stered by the recogni zing
agency pursuant to witten procedures that



13.

ensure adequate security and appropriate
gradi ng st andards.

4. The recogni zing agency, if it is not an
ABMS board, must require as part of its
certification requirenent that each nenber
receiving certification be currently
certified by a specialty board of the ABMS.

5. The recogni zi ng agency nust have been
determ ned by the Internal Revenue Service of
the United States to be a legitimte not for
profit entity pursuant to Section 501 (c) of
the Internal Revenue Code.

6. The recogni zi ng agency nust have full
time admnistrative staff, housed in

dedi cated office space which is appropriate
for the agency’s program and sufficient for
respondi ng to consumer or regulatory
inquiries.

7. The recogni zi ng agency nust have witten
by-1 aws, and a code of ethics to guide the
practice of its nenbers and an internal
review and control process including
budgetary practices, to ensure effective
utilization of resources. However, a
physician may indicate the service offered
and nmay state that practice is |[imted to one
or nore types of services when this is in
fact the case;

On April 15, 1996, the Board of Medicine issued an

order denying the ABCT' s application for specialty status. As

basis for the denial, the order stated that the application of

the ABCT failed to establish conpliance wwth the requirenments for

approval

as set forth in Rule 59R-11.001(2)(f), Florida

Adm ni strative Code.

14.

Specifically, the order stated:

The requirenments for diplomat status in ABCT
do not require advanced qualifications in a
particul ar all opathic medicine specialty;
specialty recognition given by ABCT does not
requi re conpletion of an all opathic nedical
resi dency program approved by the ACGVE or



t he Royal Coll ege of Physicians and Surgeons
of Canada that include substantial and
identifiable training in the allopathic

speci alty being recogni zed; specialty
recognition provided by the ABCT does not
requi re successful conpletion of a
conprehensi ve exam nation pursuant to witten
procedures that ensure adequate security and
appropriate grading standards in that ABCT
requires only a score of 60%to pass the

exam nation, the exam nation consists of true
fal se questions and answers, and the

exam nation is not a nedically conprehensive
exam nation; ABCT is not an ABMS board and
does not require that each nenber it
certifies be currently certified by an ABMS
board; and ABCT has not provi ded evi dence
that it is a legitimte not-for-profit entity
pursuant to Section 501(c) of the Internal
Revenue Code as determ ned by the Interna
Revenue Servi ce.

15. Each of the requirenents of rule 59R-11.001(2)(f) were
addressed at the adm ni strative hearing.

16. Wth regard to criteria (1) of rule 59R-11.001(2)(f),
advanced qualifications in a particular allopathic nedical
specialty through peer review, the ABCT does not require an
advanced qualification in a particular allopathic nedical
specialty. Furthernore, ABCT admtted that it does not neet the
requi renent of rule 59R-11.001(2)(f)(1).

17. Criteria (2) of rule 59R11.001(2)(f) provides that the
specialty recognition nust require conpletion of an allopathic
medi cal residency program approved by either the Accreditation
Council of Gaduate Medical Education (ACGVE) or the Royal
Col | ege of Physicians and Surgeons of Canada.

18. The ACGWE is generally recognized as the organi zation
that sets criteria for graduate nedical education in the United

States. The Board of Medicine has incorporated that recognition



in the rule by requiring that the advanced educati on conponent of
the rul e be ACGVE approved.

19. The Royal Coll ege of Physicians and Surgeons of Canada
is ACGWE s counterpart in Canada.

20. Wth regard to criteria (2) of rule 59R-11.001(2)(f),
ABCT does not require conpletion of an allopathic residency
program approved by either the ACGWE or the Royal College of
Physi ci ans and Surgeons of Canada. |In fact, ABCT has no
requi renent for a residency program ABCT reasoned that a there
is no need for a residency program for Chelation therapists
because Chel ati on therapy does not require overnight hospital
stay. The only requirenent renotely relating to residency is an
ABCT requirenment that applicants for diplomt status adm nister a
m ni mum of 1000 Chel ation treatnents. There is no requirenent
that these treatnments be supervised and no requi renent for
verification that the m ni num nunber of treatnents were
adm ni st er ed.

21. Wth regard to criteria (3) of rule 59R 11.001(2)(f),
requiring successful conpletion of a conprehensive exam nati on,
ABCT does not require all applicants for diplomt status to
conplete a witten examnation in order to obtain certification

Specifically, sonme candi dates are grandfathered in w thout being
required to conplete the witten exam nation.

22. For those applicants that are required to submt to an
exam nation, Dr. Arthur L. Koch testified that the exam nation is
conposed of approxinmately sixty percent true/fal se questions. In

addition, Dr. Koch testified that another ten percent of the test



is not nedically oriented but rather addresses the history and
politics of Chelation therapy in the United States.

23. At the hearing, ABCT submtted its Spring 1994
exam nation as an exhibit. That exam nation contained a majority
true/fal se questions and a few nultiple choice questions.

24. To pass the ABCT dipl omat exam nation, the candidate is
required to achieve a score of 62.5 percent. |In contrast, the
Board of Medicine generally requires a passing score of at |east
75%

25. The Board of Medicine expressed concern about the | ow
passi ng score accepted by ABCT on its certification exam nation

The Board of Medicine also expressed concern over the |arge
nunber of true/fal se questions used in the exanpl e exam nation
submtted by ABCT. Uncontroverted testinony was presented at the
hearing to support a finding that an exam nation consisting of a
majority of true/false questions is not a viable nethod of
testing know edge.

26. Wth regard to criteria (4) of rule 59R-11.001(2)(f),
requiring nmenbers of non-ABMS boards to also be certified by a
specialty board of the ABMS, the ABCT does not require that each
physi ci an seeking di pl omat status be currently certified by an
ABMS specialty board. Furthernore, ABCT admtted that it does
not nmeet the requirenent of rule 59R-11.001(2)(f)(4).

27. Wth regard to criteria (5) of rule 59R-11.001(2)(f),
that the recogni zing agency nust be a legitinmate not for profit
entity under the Internal Revenue Code, evidence was presented to

verify that ABCT is a non-profit, tax-exenpt organization



28. Wth regard to criteria (6) of rule 59R-11.001(2)(f),
requiring the recogni zing agency to have full-tinme adm nistrative
staff sufficient to respond to consuner or regulatory inquiries,
no evi dence was presented at the hearing relating to this
criteria.

29. Wth regard to criteria (7) of rule 59R-11.001(2)(f),
requiring the recogni zing agency to have witten by-laws and a
code of ethics to guide the practice of its nenbers, ABCT
submtted its Constitution and Byl aws as adopted in March of 1982
and subsequently anended. The Constitution and byl aws, however,
did not include a witten code of ethics and therefore did not
fully conply with the requirenents of the rule.

CONCLUSI ONS OF LAW

30. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. Section 120.57(1), Florida Statutes. The parties
were duly noticed of the formal hearing.

31. ABCT initiated these proceedi ngs under section
120.57(1), Florida Statutes, requesting a formal hearing to
review a prelimnary order of the Board of Medicine that provided
the Board of Medicine's intent to deny ABCIT's application for
approval as a “recogni zi ng agency” pursuant to Rule 59R-11. 001,
Fl orida Adm nistrative Code. (Case No. 96-3173).

32. Subsequently, ABCT filed a petition pursuant to
section 120.56, Florida Statues, to determne the invalidity of

rul e 59R-11.001(2)(f). (Case No. 96-4963RX).

10



33. Wile Case No. 96-4963RX and Case No. 96-3173 were
consolidated for the purposes of the hearing, a separate
recomended order determ ning that the Respondent properly denied
the Petitioner’s request to be a “recogni zi ng agency” was
rendered in Case No. 96-3173.

34. Section 120.56(1), Florida Statutes, provides affected
persons may seek an adm nistrative determ nation of the
invalidity of a rule on the ground that the rule is an invalid
exerci se of delegated |egislative authority.

35. ABCT's petition challenging the validity of rule 59R-
11.001(2)(f) asserts that: (1) the rule violates the Sherman
Anti-trust Act, (2) the rule is an inproper del egation of
| egislative authority, (3) the rule violates the Fourteenth
Amendnent, and (4) the rule violates the First Anendnent. The
scope of this order, however, is limted to the “inproper
del egation” allegations as authorized in section 120.56(1),

Florida Statutes. See Cook v. Florida Parole and Probation

Comm ssion, 415 So.2d 845 (Fla. 1st DCA 1982); Metropolitan Dade

County v. Departnent of Commerce, 365 So.2d 432 (Fla. 3d DCA

1978).
36. Section 120.52(8) defines “an invalid exercise of
del egated | egislative authority” as an action which goes beyond
t he powers, functions, and duties del egated by the |egislature.
A proposed or existing rule is an invalid exercise of del egated
authority if any one or nore of the follow ng apply:
(b) The agency has exceeded its grant of

rul emeki ng authority, citation to which is
required by s. 120.54(7);

11



(c) The rule enlarges, nodifies, or

contravenes the specific provisions of the

| aw i npl enented, citation to which is

required by s. 120.54(7);

(d) The rule is vague, fails to establish

adequat e standards for agency deci sions, or

vests unbridled discretion in the agency.

(e) The rule is arbitrary or capricious.

37. The challenger’s burden to denonstrate an invalid

exercise of delegated legislative authority is “is a stringent

one indeed.” Agrico Chemcal Co. v. State Dept. of Envtl.

Regul ation, 365 So.2d 759 (1st DCA 1978), cert. denied, 376 So.2d

74 (Fla. 1979).

38. Specifically, ABCT bears the burden of denobnstrating
that (1) the agency adopting the rule has exceeded its authority;
(2) the requirenments of the rule are not appropriate to the ends
specified in the legislative act; (3) the requirenents contained
inthe rule are not reasonably related to the purpose of the
enabling legislation but are arbitrary and capricious, or (4) the
rule is otherwise an invalid exercise of delegated |egislative
authority within the neaning of section 120.58(8), Florida
Statutes. Cortes v. State Board of Regents, 655 So.2d 132 (Fla.

1st DCA 1995), citing, Departnent of Adm nistration, Dv. O

Retirement v. Al banese, 445 So.2d 639 (Fla. 1st DCA 1984).

39. The legislature may aut horize adm nistrative agencies
to interpret, but never alter, statutes. The precise rule of
deci sion for determ ning whether an admi nistrative rule crosses
the line dividing statutory inplenentation fromstatutory

abrogation is not always clear. Cortes, 655 So.2d at 136.

12



40. Wil e executive branch agenci es cannot usurp
| egi slative prerogatives, “rule making authority may be inplied
to the extent necessary to properly inplenent a statute governing
the agency’s statutory duties and responsibilities.”

41. Section 458.309, Florida Statutes, explicitly conveys
on the Board of Medicine rul emaking authority and provides that
“[t]he board is authorized to make such rul es not inconsistent
with aw as may be necessary to carry out the duties and
authority conferred upon the board by this chapter and as nay be
necessary to protect the health, safety, and wel fare of the
public.”

42. The health, safety, and welfare of the public is the
under | yi ng purpose of the Medical Practice Act as codified in
Chapter 458, Florida Statutes. Section 458.301 specifically
provi des that:

[t] he Legislature recognizes that the
practice of nmedicine is potentially dangerous
to the public if conducted by unsafe and

i nconpetent practitioners. The Legislature
finds further that it is difficult for the
public to make an infornmed choi ce when

sel ecting a physician and the consequences of
a wong decision could seriously harmthe
public health and safety. The primary

[ egi slative purpose in enacting this chapter
is to ensure that every physician practicing

inthis state neets m nimumrequirenents for
safe practi ce.

43. Pursuant to section 458.309, the Board of Medicine
promul gated Rul e 59R-11. 001, Florida Adm nistrative Code,
regul ating the advertising practices of physicians. The purpose

of the rule is to permt the dissemnation of information

13



regarding the practice of nedicine and where and by whom nedi cal
servi ces may be obtai ned.

44. The chall enged rul e appears to directly support the
| egi sl ative purpose of making it easier for the “public to nmake
an infornmed choi ce when selecting a physician.” The
qualifications and certification requirements go directly to the
heart of protecting the public and providing information for an
i nportant decision. Pursuant to the legislative intent, the rule
attenpts to provide the public with information regarding a
physi ci an’s advanced training so that such qualifications can be
considered prior to making a choice of a physician.

45. Petitioners urge that the instant rule violates law in
that it prohibits the dissem nation of truthful information
regarding lawful activity. The evidence at the hearing, coupled
with a clear reading of the rule in question, however, reveals
that ABCT s concerns are msplaced. The rule does not contain a
prohi biti on agai nst a physician who is a nenber of a non- ABMS
Board as | ong as the recogni zi ng agency (non- ABMS Board) neets
the established criteria.

46. Petitioners conplained that the Board of Medicine's
reliance on ABMS and its standards is inappropriate. This
assertion is not supported by the record. The Board of Medicine
has, by its rule, defined what constitutes fal se, deceptive, or
m sl eadi ng advertisenent. 1In fact, the record is clear that ABM
is generally recognized in the United States as the entity that
approves allopathic specialty boards. The Petitioner provided no

evi dence to support a finding that the Board of Medicine's

14



reliance on ABMS is misplaced or that ABMS is not qualified to
approve specialty boards. The Board' s reliance on ABMS is
consistent wwth the legislative intent enunciated in section
458. 301, Florida Statutes.

47. Petitioners conpl ained regarding the requirenent that
specialty recognition nust require conpletion of an allopathic
medi cal residency program approved by either the Accreditation
Council of G aduate Medical Exam ners (ACGVE) or the Royal
Col | ege of Physicians of Canada. ABCT presented no evidence that
the Board of Medicine's reliance on the ACGVE or the Royal
Col | ege of Physicians of Canada was m splaced. |In contrast, the
Board provi ded overwhel m ng support that the ACGVE and the Royal
Col | ege of Physicians of Canada are the organi zations that set
criteria for graduate nedical education in the United States.

48. Petitioners conplained that the rule is vague because
it fails to establish standards for agency deci sions and because
it vests unbridled discretion in the agency. To the contrary,
the specific portion of the rules under challenge are specific
rat her than vague. The rule clearly defines as m sl eading
advertising that states or inplies that the physician has
recei ved specialty recognition unless (1) such physician has
recei ved recognition fromthe ABMS or a recogni zi ng agency
approved by the Board of Medicine or (2) includes a specific
di sclaimer that the specialty is not recogni zed by the Board of
Medicine. It appears that no discretion is left to the Board of
Medi cine which is not clearly defined in the rule.

49. Petitioners conplained that the challenged rule is

15



invalid because it is arbitrary and capricious. It is well
established that a rule is arbitrary only if it is not supported
by fact or logic, and capricious only if it is enacted w thout

t hought or reason. Conversely, if an admnistrative decision is
justifiable under any analysis that a reasonabl e person woul d use
to reach a decision of simlar inportance, it is neither

arbitrary no capricious. Dravo Basic Chemcals Co. v. State, 602

So.2d 632 (Fla. 2d DCA 1992). 1In the instant case, the Board of
Medi ci ne enacted rules pursuant to statute for the purpose of
protecting the health, safety, and welfare of the public. The
Board of Medicine also recognized that while an all opathic
physi cian’s accurate representation of specialty recognition may
be neither false nor deceptive, it may be m sleading in that such
representation carries with it the addition weight of advanced
qualification and achi evenent. |[|f such recognition is from an
agency, the standards of which do not neet those of the Board of
Medi cine, and they are offered to the public without a
disclainer, it is reasonable to believe that the public may be
m sled. Therefore, the Board’ s rule is supported by |ogic and
fact and based on Dravo, is proper and appropriate.

50. In summary, based on the tests enunci ated above, the
Petitioner failed to neet its burden to denonstrate an invalid
exercise of legislative authority within the neaning of section

120.52(8), Florida Statutes.
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ORDER

Based upon the foregoi ng Findings of Fact and Concl usi ons of

Law, it is

ORDERED that the Petition to declare Rule 59R-11.001(2)(f),

Fl ori da Adm ni strati ve Code,

invalid is hereby denied.

DONE and ENTERED this 5th day of June, 1997, at Tall ahassee,

Fl ori da.

1

WLLIAM A BUZZETT

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278- 9675
Fax Filing (904) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 5th day of June, 1997

ENDNOTES

Petition to be certified by the Florida Board of Medicine as a

recogni zi ng Agency; Anerican Board of Chelation Witten Exam for
Spring 1994; and IRS letter dated January 10, 1985, regarding tax

exenpti on status.

2 ABMS handbook; Copy of Rule 59R-11; Copy of Final Order in

Fel dman v. Board of Medi ci ne;

Deny.

3

and Copy of Order of Intent to

Prior to its anmendnent in 1995, this rule had been chal | enged

based, in part, on the rule’s reliance and recognition of the

ABMS and its standard. The chall enge was resol ved in favor of
the rules validity finding that the reliance and recognition of
the ABMS was consistent with the legislative intent to protect

the public. (See Feldman v.

Board of Medicine, 16 FALR 2272

(1994) .
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NOTI CE OF RI GHT TO JUDI CI AL REVI EW

A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedi ngs are commenced by filing one copy of
a notice of appeal with the Cerk of the Division of

Adm ni strative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First
District, or with the District Court of Appeal in the Appellate
District where the party resides. The notice of appeal nust be
filed within 30 days of rendition of the order to be reviewed.
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